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=e Se eee ate. 5 SS es eS ————— oe annlininneneinenineinenen 


vivee or case | ATTORNEYS 
ry | ~ 


_THE UN ITED STATES _ 


Eta Co oF al KF. _WEINTRAUB_ st wah 


inlet oe.) Peet DESTEFANO- Jacob Evserot 
___ PHILIP RASTELLI, a/k/a_ "Rusty', "The Old Man" 156 Joralenon Street _ 


i eee ne 


"LOUIS RASTELLI,/ANTHONY DE STEFANO a/k/a | __ B'klyo, N.Y. TR3-0983 
“Tony”, "Deisty",\CARL GARY PETROLE, __ PETROLE- Ernest J. Peace 
‘ 7 ® : + : 
\_WORKMEN®S MOBILE LUNCH ASSOCIATION, INC. _ [ll4 Old founsey 8999 Hinee la 
EE eee Fir LOUIS RASTELLI 
; justave H. Newran-, 522 
Sth “Avenue. N.Y. 682- -4066 
7“ Pp HILLP RASTELLI-. John J. Sutts 


(516) cs wee 


CASH RECEIVED AND OIrsnunseD 


Commissioner's Court, 


. Witnesees, 


PROCEFDINGS 
e — - pac nw th BOREAS HIE ANP en aeesiale et res emroycte ne asuranee apenas 
3/5/75 | Before PLATT, J.- ‘Indictment {filed ory entered poeran id thee: 7rt 
Bench warrants _ordered _ é 


Bench worrs rrant is issued 


5 | Hrfere PLATT, J.- Ce Case | “ealled- ‘Defts producdd on Court on ben ch warrant-_ 


Indictment ordered unsealed-_ Each deft _arraignediand enter pleag of not_ 
guilty- bail set at _$50,000.00 P.R. Bond for deft Louis Rastelli, Rail _ 
ewe set _at $50,009.00 surety bond for Philip Rastelli 


Bench warrants reta and filed- 
hoa - A I OL LE LL LA 


3/6 175_ _executed (LOUIS and PHiI. IP RASTELLIY oa 
3/41/75 | Magistrates Proceedings | received from District of New .lersey and_filed—— 


he ‘Appearance:band placed in vault mi. +. . 2 4 enue mee aan care sis 
3/14/75, | Befers | FLATT,J." Case called- “_Defts and counsel present- Deft Petros 
| and “counsel presen | t~ deft arraigned and enters a plea of not guilcy-Bail 
Ty set at $25, 


000. Loh) P. R. Bond secured - “Limits extenced to include N,J, 


dined , ain Maes ms 
— Sates a Rianne SOE a FT ee OE Ras 68 RMT 8 OE Oe 6 ead wi 1 ee te ante: Wille oe eqns 


SSE Sat = Rs 


CLERK'S PRES 


i 

! 

PROCEROINGS 
| 


Pu AineTine OF FCMOANT 


Deft paStefeno!s. artaieouant ads. without date- Case bre, a to W/1$/75 


tor deft 


‘|Philip } “Rastelli wee, 


5} Notice | of Readiness for trial filed, 


16 Before PLATT, 3 - cose called - deft Poteatel li & counsel coh). Sug 


| _preseat - case edid to 4-4-75. at 2:90 PM, Cernificare cf Engarguent 
igsued to John Josep Sutter,Esa 
__ Beivre PIATT,J.- Case called- wAd Jd ms) 4/18 175 at 9-3 


Before PLATT, J - case called - defts & commsels present “adic, to 
May 9, 1975 for status report. 

Before PLAIT, J - case called - deft covasels oresent - caf 

DE STEFANO arraiyned and after beiny, advised of his rights and on 


his own behalf enters a plea of not guilty - bail set at 224,090 P.RAB. 


msecured. Adjd to 5- 5- 75 to set a date for trial - bail-+contd as, to ed 
| deft - - adjd _to May 7 23 » 1975 at 2:90 PN, 


efore PIATT,J.- Case called. Deft and counsel presentrlic: ting, erhe wypt 
begtin-Hearing » held and— conc! Tuded | 

efore PLAIT, J - case called - deft PHILIP RASTELLI & attyvs 

present - adjd to Nev. 7, 1975 for status report) 


at 9;39 A.M. 


! 
efore PIATT,J.- Case called- ‘defts and counsel presents case ine to 11/10/75 
74 Before Platt, J- adjd to Nov. 14, 1975 ¢ . 


pt. id 
7 pesctiee for Writ of Habeas Corpus Ad Proseque nem Cike A( Palsrt ql Li 
t Issued 


6 Befcre PLATT, "2 - case called - deft & counsel Mr, Wilson | res “oo Me 


adjd to Jan. 5, 1976 for trial. ,(PHILLP 8ASTELLI) = 
5| wrt Writ retd and “filed- executed (P. RASTELLI) 


= 
Letter filed dated Dec. 2, 1975 from Gustave HeunanteHiish ass 
| 


xhranakltx, waiving, ‘vights to a ‘speedy trial, etc. (WORKMEN? MOBI LE 


LUNCH ASSN., Corp. defendant. ( received from Chambers ) 


en ee ee ee ee — eee - ! 


} lotice. of motion for severance filed (LOUIS RASTELLL) 
5| Notice of motion for hearing to determine physical capacity to stand, trial 


filed ret. 1/5/76 (PHILIP masa r 


By} PLATT, J.- Order filed that U.S, Marshal deliver deft Philp RastelLt 
for purpose of physical - ~enanine cies, etc. 


“leefere PLATTS .~ Case “called- deft and counsel. present- case adja to 5/29/76 
pat 2259_ AM. (FHILIP_ RASTELLY) 


———— SO ee 
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1-5-76 Ez Order returned 3 and filed exe 


before vlate, * - ose 


: ‘adjd to 4-29-76 for trial, | 
3-24-70 ” Stenographers _ transevint dated 


3/25/76 _ Before PIATI,J.- Case called- defts and ean present- Deft Philip 


__|_Ra stelli's motion for, extention of time for trial- motion denied submit 


apate)-$ rdeF apr 3,- Order filed that deft P. Rastalli be examina 
25/76 artified copy” of order for physical exam for deft Philip Rastelli 


_ retd and filed- executed 


: ‘ for . 
Before PLATT, J - case called - defts . 3 ws rouge: 


< finesJ 
Phijip “pastelli $1090 a dev ie + svch fine 
to run daily contingent "1," SB apyearance i+ court + elf 


} other 


attorneys are deome! engaged on trial - Geft fours rast! ti wotion 


for severance - grant: at on consent - doers coar’ te 4-20-76 at 9: : 30am 


3-30-76 Stenographer' s ‘transcripts. dtd March. 24 & 29, 1976 filed, 
Before ‘PLATT, J - case called for trial - defts & attys — 
_ present - Atty ‘s J. Sutter motion to set ‘aside imposition 


of of $1, 000 fine to be imposed daily for Atty Sutter failure to —> 


“appear for ‘trial - motion denied but fine is modified to the 


_extent that Atty_ Sutter is fined $500 a day from 3-29-76, 3- 30- 76, 
_3=31-76 making a total of $1500 in fines, Atty Sutter is relieved _ 

ns Atty as of 4-1-76 when substitution of counsel will be effected  _ 
for deft Philip Ras’ ati. Deft Corp.Workmen's Mobile Lunch Assoc, _ 

motion to “severs granted on consent, adjd to 4-1-76 for trial. 


_ BGR - Lenyach ctyodamadarsomdockiamten a tebe Shed ok eG ORR Ge OIE RUODUE HAGE 
3-30-76 __ By PLAIT, J - Memorandum and Order filed imposing, on Mr. Sutter, — 


Counsel for deftPhilip | Rastelli, costs of $500 a day for 
each dial of “dela ; i. e., Sacsag 1 bios and Wednesday, March 29- 31* 


4-1-76 Before PLATT, J -~ case , called - - defts & attys present: - 
ohn _adjd to 4-5-76 for trial — 


_- ——- — 


"hn5-36'—Bo foxrePIAIT,—J-= cease. called. - defts & attys present ~ trial 
| ordered & BEGUN - Jurors selected ani sworn - Trial contd to 


__ Pefore PLATT, _j -. -GASe  eabled = trial resumed - trial 
contd to fe -7- 76 


Before PLATT, ua - case called - trial resumed - Trial contd to 4% fT 
, Notice of ‘of Appeal raed, (atty. Sutter) 
_Docket entries _and duplicate of Notic 


of Appeal mailed to the Court 
of Appeals. — 


‘Before PLATT, _J_- case ‘ealled - trid resumed - trial contd to 


Before PLATT, J - case called » trial resumed - deft De 
| for | for a mistrial - motion denied -Trial ceatd to 4-13-76 
76 76 Before PLATT, J ~case “called - trial resumed “De ft /RASTELE s motion 
to dismiss -deci{sion reserved - Deft De Stefano motion to dismiss and 


or a judgment Of acquittal - denied -résevered cts. 


Stetano motion 


5-7. deft Petrolo 
motion to dismiss - - trial contd ‘to 4-14-76, Gi ae 


6 Lefora PIATT »J.- ‘Case called- defts and counsel! present- trial reamed 


deft3 motions previously made denied- deft Philip Rastelli rests-_ 
trial contd to 4/15/76 


§ fefore PLATT, J. - case called - trial resumed - trial contd ty 
4-19-76 


6__Refore PLATT, J - case_ called - trial resumed = trial contd to 
___ 4-20-76 


» Before PLATT, J - case c called - - trial resumed - Govts motion to 
‘ @leriss count 3 granted en consent. each deft renews all motions _ 


ease: made - motions denied - Trial ‘contd tu 4-21-76. 


bn 


aiaiie | ig 1 


q By } PLATT, J.- Orders (4) of § sustenance and order of lodginy filed | 


~ fiafore PIATT,J.- Case_ called- defts and comnesi present- jury resumes 
deli’zorations- order of sustenance signed - trial contd to 4/23/76 


By PLATT, J.- Orders o* ‘sustenance (44 and Lodging (1)_£ilec 


Rofox2_-PLATT,_J---case..called.- _trial_resumed .- Sic resumes deliherations 
j SUEY veturns with a verdict of eek ite on counts 1, 2,94; pas to deftts 
'» RASTELLI & PETROLE ; not guilty on count 4 as to dete RASTELIL ; guilty 

as to counts 1, KK a. & 7 as to deft DE STEFANG, 


sentences adid 


[without 4 date - all “motions adja to date of sentence. bai’ contd fac 
“defts PETROLE * ‘DE ‘STEFANO - - deft RASTELLI in | custody - 


| trial ‘concluded, 


6 10 Voluras 3 of F stenographers: cranse: ripts” filed. 


gary discharged - 


Lonraphers Transeript of 4/23/76 filed 


> + jae ——— = —— _ = - = 
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75 CR-160 
CRIMINAL DOCKET 


Te eg Se SR SE RS ETE = 228 


DATE 


5-3-76_ 


| 


a —_ 


4,- 29- 76_ Bh Record on ‘Appeal. certif: ed and mailed to the © 
4/30/76 | Stem ographers | Transcript dated 3/30/7" filed 


| - 


Order received from the Court o£ Appeals filed that the record 
be docketed on or before May 28, 1976 


Acknowledgment receivec from the Gourt of Appeals tor receipt 


of record on appeal. 
_ Copy. of Opinion 3 and Grder filed received frem the Court of 
Appeals denying petition for mandamus 


5-18-76| Before PLATT, J - case called - bail inka substitution 


f security - no opposition - inmotion granted - deed accepted(Petrole) 


Stenographers transcript filed dated 4-21-76. 


Notice of motion filed and Memorandum of Law in support 


of deft “Rastelli's motion to set aside the verdict, granting deft 
new trial, atts 


_6-18-76 | ‘Before PLAT J - case called - deft RASTELLI & counsel Roy Cohn 
tigka - deft motion for a 


sinracarg paar 1; aay EROLE & ete rese t 
(present a efts ‘motion to 0k aside /2° 


hearing on ‘ahs tel sqgtence report - pranted - BETRORE set down for June 25, 
at 2:00 “pu/balt contd pending appeal. Deft ‘is TROL enced on count 1 
_to 0 imprisonment ‘for 1 year under 18:4205(b,‘2) and to pay Mice Meco: 
_ fine of $5,000; deft sentenced on count 2 to imprisonment for 


§ years under 18: :4205(b)(2) - sentence to run concurrently with 
sentence in count 1 and to pay a fine in the sum of $5,000; Deft 


cca» se ennai rc 


“sentenced on count 5 to inmprisonment for 5 years under 15: AROSE 


= sentence to run ‘concur. with sentence in counts 1 and Z and to™ 
‘pay @ Fine of $5,000 Deft sentenced on count 7 to imprisonment for™ 
DOS neurrent by 
5 years “under 18: 4205(b) (2) -sentence to “yun ROME. h the sentences — 


in counts | es +" » and 5 5 and to pay a fine of $5, 000, 


_Judgment and. ‘commitment filed - - certified copies to Marshal. 


“(Petrole) 
Notice of E appeal filed (PETROLE) het 
Docket ‘entries and duplicate o of ‘Notice of appeal mailed to the 


court of appeals 


Before PLATT, J 7 Sage called - deft DE STEFANO & at’. William 


“Sonenshine pres sent = on count 1 deft is sentence'to imprisonment 
for ] year ar pursuant to *1824205(b) (2) anc to pay a Fine ef 35,090; 
icy count 2 to” ‘imprisonment for 4 yeeta purse te 14:4205(b+(2) 


and to pay a fine of ‘$5, 000; _sentence ‘to ‘sun concurrent} y_ wi ith 
Ls sentenced te 


PROC ELDINGS 


imprisonment fo for 4 4 years | pursuant ‘to 1b: .203(D) C4 ane tine of $5,000, 


sentence tc run “concurrantly. with sentence isaposed, one wats 1 ane tS 


__on count 5 de deft is sentenced to imp risonment for = vears ander 18: :4205¢0) (2) 
to run concurrently with sentence imposed on count a © & and to pay @ 
fine of $5, 000; on count» 7 to imprisonment for & years pursuant ‘to 
18:4205(b)(2and to pay a Fine of 35,060; sentence of © imprisonment 

run concurrently “with sentnce | Lape sed “on counts 1, 2, i's oe a 


il are ,000 surety) contd pending ‘appeal. 
mitment ant Hiled - certified copled € Mardhal OE STEFANO) 
& counsel 
sie Coha present = ees and bepun- 


meating contd to July 733, “7976 “at ee: 00 P.M. — —— 


‘6 Notice of appeal filed (De 5 peat anes. aS ; 

> Docket entries and duplicate of of notice mailed to the court of appeals 

(De Stefano) ey 

) BeforePLATI, J. - Case « “called. Deft PHILIP RASTELT, Bi pres sent. Mee arineg resumed, 


FIN os RNS Se eat ee ee rece 
Hearing contd. to 7/30/76 at at 2:00 p.m. 
6 Record on Appeal certified, , and niatled to the ‘Court. of “Appeals. 


ATT, J. - Case gaiied. pete be ivan “tearing on pre- 


sentence report 12 2served, Hearins, | emiclaiteds  Septien rein: set down for 8/27/76 


a-M. (PHILIP RASYELLT) _ 
Acknowledgment received from ‘the Court of Appeals that the index to Record 


on appeal has been received, (ANTHONY OE STEFANO 


enogr2phers transcript filed dated d June 25, 1976 (RASTELLL) 


petoee PLATT, J - case called -_ - deft P. “RASTELLL & “counsel “i -Lang . 


” 


Ls sentenced _on count _ 1 to a term of imprisonment gt 1 year 
000; on count/deft is is_ 


pe Renn 
2 
urs i ype aed plus 
§ sentenced to jSpefsonhent for 10 years 


sentenced to to rr ance for 10. ae exe. pur 
fine of F $10, 000; 00;/on count we dere 
T pursuant “Eo 15:4205(b) (2) plus # Fine of $10,000 - sentence ae oe 


ica risonment to sun In concurrently to sentence aeperes Oe counts 1 and 27 


"on count 7 deft is sentenced to impr! sonwent “for 10 years pu purs suant to 


a a fine of fae 000. 


118: Jove such sentence to run concurrent ly with sentence imposed 


shel tc? RAS TELLE) 


+ sald astute tetn Te 

i Notice of Appeal filed, me esegae oF bperah Bent to hE 
m Docket entrics and dupli fcoate of Notices cf Apo ae set Bay “Cae 
ihe 
pw 


RASTELLY, -TOUIS, PRILTF, EST eR On RENO: csmancaatiia 


* 


AT. AO OAR RDS RES Os ee nae es 


72 160 


CRIMINAL DOCKET 


coe Gee 


| 
DaATr 
i 


9443/7 201) Order rec2ived from the Co 
on or befor Septerbir en 
Stenographers: transcrip! tiled June 25, 1976 CActhoay De Stefano) 
9-17-76 _Record on appeal certified ang uandee to J. .ida, tor delivery ~ 
eR, ae to the court of appeals. 
Cof A for cece dt + supplemental 


9-20-76 “AcknowLedgnent received from C 
cecord on appeal fil 


ae Stenographers transcript dated 8/27/75 fil 


er *THp. IY RASTELLIT). 


9-27-76 _Supplemental 3 record on appeal certified and hanged - 
J.Gill for delivery to the court ot appeals | CRASTELL: 
-76 Acknowledgment received from the const uf appeals for’ 
[ ceceine of supplemental record on appeal (PHILIP XASTELLE) | 


United States of Anierica vs. Beart ere See ee 


enon, 


COUNSEL 


FINDING & 
SUOGMENT 


= 
SENTENCE 
GR 
PROBATION 
CRDER 


SPECIAL 
CONDITIONS 
OF 
PROBATION 


OTGNAL 


er rdbbldea 5 


QF 


mae Tee: 


JUDGMENT AND .PROB).TICN/ COMMITMENT ORDER 8A 
Por “ict 


; ) 
Ppp ye re vT 


Gaited Stares Distrivs Vourt tor 
I 


' 
a ee 


L ___Eastero_ District of New York 3 


met UTS A gd | 
7 ee att gay cat 


In the presence of the attorney for the government MONTH DAY YEAR 
thee defendant appeared in person on this date —————— — 
S 27 397% 


LJ W’ “HOUT COUNSEL However the court advised defendant of right to counsel and asked whether defenJtant desized to 


DOCKET NO. > , 75 CR 160 eee Seas 


Sa og ei my 


have counsel appointed by the court and the cefendant thereupon waived as istance of counsel. 


_John Lang, Esq. _ 
(Naine of counse!) 


eS WAVEEOOUINGEL,§ Sin nn es me 


Seah. Gan ten Sete, avast Soa ae 


L__}J GUILTY, and the court being satisfied that L____J NOLO CONTENDERE, LJ NOT GUILTY 
there is a Factual basis for the plea, 


tL! NOT GUILTY. Defendant is discharged 
There being a finding/verdict of : 
m1 GUILTY. in counts 1, 2, 5&7 


Defendant has been convicted as charged of the offense(s) of violating T-15, U.&.Code, Sec. 1, 
in that from on or about the 10th day of January 1966 until the return 
of the indictment, the defendant did knowingly engage in a combination 
and conspiracy in restraint of trade; and in violating T-18, U.S.Code, 
Secs. 1951 and 2 in that the defendant and others did combine , 
conspire, confederate and agree together to obstruct, delay and 
affect commerce 


The court asked whether defendant had anything to say why jucysnent should not be pronounced. Because no sufficient cause to the contrary 
was shown, Or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is 
hereby committed to the custody of the Attarmey General or his authorized representative for imprisonment for a period of 


IT IS ADJUDGED on count 1 of the indictment that the defendant is 
hereby committed to the custody of the Attorney General or his authorize 
represen_ative for imprisonment for a term of one (1) year and that the 

efendant shall become eligible for parole under T-18, U.S.C.Sec.4205 
(b)(2) at such time as the Board of Parole may determine and defendant 
shall pay a fine to the United States in the sum of $20,000; 


If I$ ADJUDGED on count 2 of the indictment that the defendant is 
hereby committed to the custody of the Attorney General or his authorize 
representative for imprisonment for a term of ten (10) years and that 
the defendant shall become eligible for parole under T-18, U.S.Code, 
Sec. 4205(b)(2) at such time as the Board of Parole may determine, such 
sentence of imprisonment to run concurrently with the sentence imposed 
under Count 1, and defendant shall pay a fine to the United States in 
the sum of $10,000; 


IT IS ADJUDGED on count 5 of the indictment that the defendant is 
hereby committed to the custody of the Attorney General or his authoriz 
representative for imprisonment for a period of ten (10) years and that 
the defendant shall become eligible for parole under T-18, U.S.Code, 
Sec. 4205(b)(2) at such time as the Boerd of Parole may determine, 

| such sentence of imprisonment to run concurrently (cont'd on page 
' 


Pftiun tothe 2 f oonditions Of pretation imporcd aloes, itistwecty orlaed U t fgradion wtoutan ts 
. side OF this pueden ent be imposed. Th: Cert quay cfrage thee conditiows of pretetion, toda e un ex tced Dine wig ef ccgtativn, avd at 
2 during fh protetiuna pedicd ar aithia ¢ aside cin pe ohation pebtt of fin yao : fre.ohs 
caben fore viv’ wove o.tureng duc, the aiuhation period 


a. courtorders cucimiiment to the custody of Ue Attorney General and recommends, 
; ~: . : PF 
Pena ; a ¥ eex ft is ordeeedl that the Clerk deliver 
“ Sak te 
8A-1 * 


a certified copy of this judgment 


sod can ocirer sod totes U5. bbe 


viene’ Offtece. 


vs. Philip Rastelli 75 CR-160 


with the sentence imposed on counts 1 and 2 and defendant 
shall pay a fine to the United States in the sum of $10,000; 
and 


IT IS ADJUDGED on count 7 of the indictment that 
the defendant is hereby committed to the custody of the 
Attorney General or his authorized representative for 
imprisonment for a term of ten (10) years and that the 
defendant shall become eligible for parole under Title 18, 
U.S.Code, Sec. 4205(b)(2) at such time as the Board of 
Parole may determine, such sentence to run concurrently with 
the sentence imposed on Counts 1. 2 & 5 and defendant shall 
pay a fine to the United States in the sum of $10,000; 


. 


UNITED STATES DISTRICT ¢ 
EXSTERN DISTRICT OF NEf 


TAYES OF AMERICA BEST COPY AVAILABLE 


Vee 


PULLIP RASTELLI, a/k/a "Rusty", Tae Old Man" 

LOUIS RASTELLI, ANTHONY Di STEFANO, alk/a | 

"Tony", “Deisty", CARL GARY PE ETROLE, 
RXMEN'S HOBILE LUNCH ASSOCIATION, 


Defendants 


mete 
ayer ay - 


! / fa wie ae Lt 
co i} COUNT ONE {¥ ‘ 33 ee: 


7 7, 
1. The following associ®tion and named individuals are hereby 


and made defendants herein: 


A. Philip Rastelli, a/k/a "Rusty", "The Old Mea" 
Louis Rastelli;' 


Anthony De Stefano, a/k/a "Tony", 


Carl Gary Petrole; 


Ss 


Workmen's Mobile Lunch Assoclation, Inc. (hereinafter referred to 


tt, 


as the “Association") 


2. At all times pertinent hereto, the Association was a New York 
corporation having Lts principal place of business within the Nastern District 


of New York. 


3. The defendant Association is composed of about sixty (60) menbc 


vho are owners or drivers of mobile lunch trucks. Dering 


this indictineat, Association members ant other 

ecivers have regularly purchased substantial quantities of food: and buyarage: 

which were shipped by manufacturers and distributors frowa without the Scete of 
ork into tie Scate of Hew York. Said fovds aid beverages 

“ofendant Association's wombers and mer mobile lunch pruck owners 


sold From mobtie Luich trucks to menbers of tha prblie at vari 


Sile launch tres 


ak Loe 


nd 


riaer 
or ember, 


Luuch trucks iucluding Associstion manbers and u 
and ecuipme ox'*part of which vere Facturcad out Et 


York and which moved in interstate 
5. Comneacing in or about about 1970, CARL GARY PEINOL 
president of the Asscciation, tlewrosso was the Secrstary- 


Yreasurer, 


6, Cocmencing in or about 1970 and 


Indictment, LOUIS RASTELLI was the Presi. 
or avout contiauing up te the date of 
NTHONY DE STEFANO was the Secretary-Treasurer of the Association. 
. 
i ntrol 


At all times pertinent hereto, PHILIP RASTELLI was in fact in co 


8. 
cting the 


sen 
of the Association and responsible for founding, supervising 


ctivi’ les of the Association, 
Frea on or about the 10th day of January, 1966, the exact date 


9. 
er up ‘to and including the date of the 


being unknown, and continuously thereaft 


7 


return of this indictwent, within the Eastem District of New York and elsewhere, 


and "THE OLD MAN", LOUIS RASTEL LI, 


Ce ue 


PHILIP RASTELLI, 2/k/a "RUST 
Ty", the de- 


CARL GARY PETROLE and ANTHONY DE STEFANO, a/k/a '"ZONY" and "DEISTY P 
cin, along with various co-conspirators not named as defendaat 


the Association, 


herein, knowingly engaged in a combination and consarctrac ia unreasonable restraint 
F 


and comaerce described La paragcaph three of 
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1, Each and every allegation contained in pacagrephs numbered 
two (2) through eight (8) of Count One of this indictment is here re- 
go said paragraphs were 


“set forth in full detail, 


2. From on or about the tenth day of January, 1965, and 
continuously thereafter up to and including the first day of December, 


1972, the exact dated beiag unknown to the Grand Jury, in the Eastern 


District of New York and elsewhere, PHILIP RASTELLI, a/k/a “Rusty” and 


"The Old Man", LOUIS RASTELLI, CARL GARY PETROLE and ANTHONY DE STEFANO, 
a/k/a "Tony", ‘Deisty", the defendants, unlawfully, wilfully and knowingly 


did combine conspire, confederate and agree together and with each other, 
ntti - 


and with diverse other persons to the Grand Jury unknown, to obstruct, 
2 * “hy oe ee ees 

Gelay and affect cocmerce as that tena is defined ia Section 1951 of 
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Title 18, United States Code, and the movement of articles and 


conmodities in such comnerce, xtuctton as that term is Gefined in 


Section 1951 of Title 18, United States Code, 
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3. It was a part of the conspiracy that the said Cefendants would 


ebtata and attempt to obtain the ; 


consent 


violence 


vould comsi 


property of Edward Sadera, Robert 
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until Edvard Sadera, Robert Fraat end 
whieh aecount 


Ltled to service, 


the 


tain and attempt to obt: he pcoperty of David |: 
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tinue to si: fa flees mobile catering accouats with the consent of 
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David Levy, such ceasent to be induced by tne wrongful use of actual and 


force violence and fear by the sald defendants, in that the said 


threatened to commit acts of violence upon the person of David Levy 
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unless ane until David Levy would cease and desist akon solicitation and 


service of certain mobile catering accounts, which accounts David Levy was 


lawfully entitled to solicit and service. 
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5+ It was a part of the conspiracy that the defendants would, through 
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harassments and threats of econozic hara, obtain and atteupt to aii iat United 


nt 
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States currency of One Stop Catering and Ralph Stingo, Augustus Stingo and Paul 
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Spector; William Bruce and Bruce Vending aia Paul Gellman; Kathy" Ss Caterers 


and Kathleen Cardineau; Plain & Fancy Caterers and Alfred Boccio; and J & J 
Caterers and Joseph Massino, All in violation of Title 18, United States Code, 
Sections 1951 and 2, 

(Title 18, United States Code 1951 and 2) 

COUNT TEREE 
1. Each and every allegation contained in paragraphs numbered two (2 
ugh eight (8) of Count One of this indictment is here realleged with the 

sane force ant effect as though said paragraphs vere set forth in full detail, 
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Pistrict Court for the Eastern District of New York, im that said di ondants 
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UNITED STATES DISTRICT COURT 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK SEp 3 1976 


UNITED STATES OF AMERICA, Nh 


Docket Number pe BY - Heo 
- against - 


PHILIP RASTELLI, LOUIS RASTELLI, Hon._Thomas_C. Platt _ 
ANTHONY DeSTEFANO, and CARL (District Court Judge) 
GARY PETROLE, ts 


«> 


Defendants. 


NOTICE OF APPEAL 


Notice is hereby giventhat_ PHILIP RASTELLI  _ > : appe’ 11s to 


_—— + or sect 


onl - os 
the United States Court of Appeals for the Second Circuit from the Judgment Wuorder wu othar 


(specity)___ Conviction entered in this action on 27th day of August, .1976 
(Date) 
_SAXE, BACON & BOLAN, PC. 
(Counsel for Appellant) 


Date September 3, 1976 ionic 39 East 68th Street 


To: New York, New York 10021 
DAVID G. TRAGER (212) 472-1400 


United States Attorney 

Eastern District of New York 

225 Cadman Plaza East 

Brooklyn, N.Y. 11201 Phone Number 
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Comes now Philip Rastelt i, Petitioner in the wbove- 
rentitle@ action, and petitions this Couct to issue a writ of 
Mandamus directing Honorable Thomas C. Platt 
States District Court for the Eastern District of New York, 


1 tSSsue a writ oF wandamnus directing said judge to grant a ‘On 


puance of the trial of the petitioner in the case of United 


jto April 5,.1976. Additionally Mr. Rastelli petitions this 
i — 
fox an order Staying the trial of this action before the res; 
! 

;e@nt until such time as this Court determines whether or not 1 


Wele OF Mancanus shall issue and. for such other and Zurcher reliaf 


to this Court may seemjust end proper. 


Tne facts Supporting this petition are as Foll ws: 
petitioner was incici G27 
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Yerrnne &> th Len st %esy Aunt IinAiewrsthennne X22 4 t 
Pursuant to this seven count indictment Peeleloner faces pote 


Ineeresraiion for the rest of his natural kite. ‘the petition 
cotained the law form of micar, Moffatt, Yannelli ¢ 4evi ~ 
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[loner 
again on March 24, 1976, 
application for a one wouk 
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“ counsel gould 
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occasions the respondent denied this application, desvite 


Albee 


Assistant United States Attorney consented an? 
pplication for the continuance. 
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tne issue herein presented is as follows: whether or 
not. a writ of mandamus should issue fron this Court to the 
respondent directing him to grant a continuance of the trial until 
1976, on the basis that a refusal by him to do so 
icioner's right to adequate and 
area representation by counsel. 
i 


whe relief sought by this petition is the issuance 


rundamus direct: the consent to grant a continuance of 


minal trial of the petitioner until April 5, 1976 and a 


is 


proceedings in tha criminal indictinent, including 


to the trial of this action, until such time 


prosent counsel 


pared to dafend petitioner in this multi-count criminal 
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onpdent to grant 


, the attorney who was to try the 
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cese on behalf of ®2 petitioner, and who the firm of Saxe, 
Bacon & Bol itshes to replace, is pre tly on trial and. 
will not b:- V2ALLaole: Son kaa Maron: 29, 

Attached hereto part of this petition are the fcllow- 


orders, opinions @: iris of the record necessary for an 


understanding of the issues 


TORTS eT THe EF ee ot FORO ET SNe 64 MO ites aes we serene 


transeript 


March 19, U8 My 


hiliv Raste] ib et 


Gagliardi, 


& BOLAN, 


Petitionasc 


Streat 


16621 


Ud im Uw) i} 


we 


eed 


bs | 
(Tes 


20A 


Affidavit of Thomas A. Bolan, Esq., upport of 
Petition fer Writ of Mandamus 


HONORABLE 


A. BOLAN, being Culy sworn, Asposes a 
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am couns to the firm of Saxe, Bacon §& Bolan, 
attorneys for @ofendant Philip Rastelli. 


is submitted in support of 
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week continuance in the above-entitled proceeding, to which one 
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week continuance the government has agreed in view 


Cetailed herein. ff said continuance 
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to both t ‘efendants and the govern 
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spectfully urge ; i proper! 2 dealt with by 
Court through the mandamus procedivyre 
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scheduled to commnenes on Monday, March 29, ] 
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more Mr. Sutter's office had done absolutely nothing: to prepare -: 


the case. 2h cter concadsd to 


12 eretme sewers meron ens m+ 


totally unprepared and unable to go. forward. Mr. Rastelli 


promotly contacted our fim and on March 19, 1976, Michacl Rosen, 


—— omen: 


Esq., one of our partners, appeared before Judge Platt to request 


Mx. 


could give to the case at Jeast 


mainimu: é sion thet make a fair trial for the defendant 
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possible. 
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Judge Platt ilatly deriod any 
ux firm to prepare a Gefense. ; ther counsel, 
an actual engagement befor 
solved by 
back and een two courtrooms and do the best he coule 


4farch 24, 1976, & 41. Cohn, Esa., of our. 


Judge Platt, as 


"s who are to try the case. 
‘ecutor announced to the Court that the government was 


i 
, : 
with the counsel situation in view of the aduission of : 


hed been totally negligent in failing to presare , 
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being unable to go forward with it Tae Prosecutor 
e yoveramont had conceded 
Severance motion by ona of thea oth: 


Quid shorte: the triai p- 


“a Prosecutor continued that with those extra two weeks to work 
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other cai 


pring, and if they want to 


District Court's calendar, God bless them." 


att. then went into a diatribe concerning the 
‘Failure of the Congress to vote an additional ‘judge for the 
hastern District the bill is "bottled up until the 


not named a successor 


OF the President an2 


this particularly hapless 


defendant, Judge Platt. 


concluded: The answe 


vr is no, and 2 direct you to order this 


had occasion with this 


whe majority reconmended th: 


7. % . &. » hs 
Granced 


1, which recommendation was 


Mhicenell-Steogs 
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Glements relied on by Judge Lumbard in his dissenting ops 


24A 
in which he opines that his Court should sustain 
mandamus and direct an adjournment rather than merely make a 
recommencition to the court below. This is a situation where 
Wecause oF an o53 ‘Lo and unreasonring refusal to grant a one 


aisputed collapse of 


that ‘the fault was 


&@ solution which woul: 
of Judge Platt's blocked 
Court of Appeals, 


this hapless 


his Court's authority 


injustice both to the defendant and to 


multi-defendant, 


gread upon by both the government and the defendgant and 


Stans v. 
1291 and 1292 (2nd Cir., 1973), this Court stated, 
to the policy of said trial in criminal cases thai: 
be carefully weig? 


ee need For a er a 
and thea 


»v ON 
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ia Ae of trial .* 


*) + 3@ poe tponement of trial for a few weeks 
is:  ~ a: small price to pay for stilling 
complaints, even if they were unjus tified, 
that these defendants had not been given a 
Fair opportunity to prepare their case and 
issue which will alwost cert- 
during the trial and will he 
apptil if defend anes should be 


acriming!] case is 


“Viz: } 


impertance than the prompt 
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Petitioner, 


Platt, United States 
Judge yor the Eastern 


Sniesabiliian 


Before OAKES and GURFEIN, Circuit Tudgs and PIERCE 
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PER CURIAM: 
A petition for a writ of mandamus has been 
er with a motion for 2 f criminal 
cheduled to begin this day before the 
District Court for the Eastern District of New York, 
Thomas C. Platt, Judge. 
about Mirch 5, 1975, for alleyed violations of 18 U.S.C. 
§§ 1951, 1961, 1962 and 158 U.S.C. § 1. A trial date 
of March 29, 1°76, was Uultinrtely set and the petition 
allege. that on or about March 15, 1976, potitioner 
firm of Saxe, bacon & Bolan, P.C., that he 


‘toke his defense, although to date there 


ae On Oe ee ee 


1976, and again on 


For the 


case were denied. ‘The denials 


fact that the Assistant Uni 


Fee ce ae ot abel ote te tee me Bab vee 


to 
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“. 


$ pe pe eee em te ne ne _ 
acm cate ‘ 


continuance, 


Under 


Stans v. Gaqliardi, 485 F.2d 1290 (2d Cic. 
,1973), 


do not have the power to hear this matter 
“either as 


an appeal from an interlocutocy ocder or on 


“te, metre ste eee ee 


‘the within 


‘petit.on for a writ of mandamus; as we 


+ te 


2 alternative would result in a Celuge of 


5 tee ‘ nee ey . 2 
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of criminal trials, with consequent dolay 
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weeks of trial." 
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the petition for mandamus unde~ the law of 
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as above stated, but we do so with the exarnast 


de 
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the trial judge that he reconsider the equ ries 


and policies underlying his denial of the request 
* 
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for a cont anc 


Petition denied. 


Excerpts from Pre-Trail Conference of March 19, 1976 


Tim COURT: I called this case this afterncon 
because I got together with Judge Weinstein. I trackac 
him down in Albuquerque. Judge Weinstein -~ 

BRONSTEIN: Mr. Essaroff. 

THE COURT: Mr. Essaroff knew we had this 
engagement on March 29th. He should have informed 
him. However, we can work it out so that Mr. Essarof£ 
can start before Judge Weinsteingm Wednesday. 

Mr. Essaroff will be released to pick a jury on 
March 29th, before this Court in this case and it is 
not going to be any impediment for this case to 
proceed. So, that takes care of that question. 

MR. BRONSTEIN: ‘here are two other matters 
that came to the Court's attention since we called 
for a pre-trial conference. First of all, we under- 


stand there is a plan by Mr. Phillip Rastelli to 


change counsel. Second of all, the other remaining 


matter will be the physical condition of Louis Rastellil. 
THE COURT: Who is for Phillip Rastelli? 
MR. WILLSON: My name is Stephen Willson. 
THE COURT: Mr. Willson? 
MR. WILLSO:i: That is correct. Our office, 
and “Ir, Sutter, who is currently engaged in a murder 
trial before Judge Zamenga in County Court, Nassau 


County, Aas not viven this case the attention it 


AK 


30A ' 
deserves. I feel, perhaps, I am primarily to blame 
for not bringing to this Mr. Sutter's attention. iione 

83, the preparations have heen spotty, to say 

the least. I do not blame lir. Rastelli for desiring 
to change counsel, and I hope this Court is not 
prepared to penalize him for what I feel is my office' 
neglect. 

THE COURT: I will not penalize him. If he 
wishes to change counsel, he can. The case is going 
on the 29th regardless if he changes counsel. 

MR. WILLSON: Further, your Honor, I would 
like you to consider the medical situation. 

THE COURT: One step at time. Do you under- 
stand what I am saying on “his particular point? 

He can take anybody he wishes as new counsel, provided 
appropriate substitutions are executed, but he does 

so with the exoress understanding that we are going to 
trial on March 29th. This engagement was set several 
months ago, and I just indicated to Essaroff's attorney 


it has inconvenienced every other judge in this 


court, this case. I have been asked by the Chief Judge 


to take another case that is under a 90-day gun, and 


the Chie= Judge, and every other Judge is recognizing 


my engacement with tris case on Narch the 29th. ‘he 


> £ %. y 
Strixe: ; 


orce has kept tir. i ib On their payroll 


31A , 
It is not going to be adjourned. 
Sutter can fulfill his obligatica to his client. 
If ne can't do it, semebody else can come in and try 
it. If it is not done properly, he is accountable two 
his client. He has known about this trial date. It 
is not going to be adjourned. 
HR. ROSEN: We have been contacted by 
lir. Rastelli several days ago to come in and represent 
him in this case. 
THE COURT: I told you the condition. 
ROSEN: I know what was said. I think 
counsel's candor in Mr. Sutter's office compels your 


Honor to reconsider. 


THE COURT: There is going to be no reconsidera 


fact your Honc 

our firm to represent -- 

THE COURT: Mr. Justice Clark of the United 
States Supreme Court, when I saw him a year and a half 
ago in Washington, when I was sent down there after I 
had bean appointed to the bench, said to me, at that 
time, “Judge Platt, one o! things you are goin7 
to find when you qet to : is that every time you 


set @ case for trial and give the attorneys a firm date, 


the trial date vow are going to vet 


32A 
at least one application from another attorney who is 
going to walk in and say I want to have a substitution 
an adjournment as a result thereof." 

He said, there's only one way to deal with that problem. 
That is to say, you may have snan substitution, but 
you're going to trial. I have found that to be the 
truth, unfortunately enough. I don't know why it is 
peculiar to this Court, but attorneys in this metropolil- 
tan area must realize that this is the ruling. It is 
a ruling that is uniform throughout both the Scuthern 
and Eastern Districts, and it is not going to be varied 
in this case. 

MR. ROSEN: I appreciate your Honor's position. 
I would suggest to your Honor that in fact I have no 
doubt Mr. Sutter's office has -- 

THE CG JRT: If they want to confess wrong, 


that is their problem, but it is not my prublem. It 


is not your proble. You don't have to take the case. 


They have to try the case. They took the case. They 
are responsible for it You do not have to get 
yourself into this situation. 

MR. ROSEN: I'm aware of that. Your Honor, 
Iam trying to speak from the standpoint of "tr. Ras’ 
Fights. 


THE COURT: There is no suffering of his 
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personal rights. This case was adjourned to the 
March 29th date at everybody's request. This was the 
Gate they picked. I didn't pick it. 

MR. ROSEN: I am aware of that, Judge, but I 
don't believe your Honor would even permit for one 
second a man to go to trial whose counsel is not 
prepared. 

THE COURT: He's got his problems with his 
counsel. He picked the sailitianices. This is not a court- 
assigned counsel. This is a counsel he picked. 

MR. ROSEN: I am aware of that, too. I think, 
ost respectfully, the man's liberty is at stake, and 
if this attorney r2presents to us that he has failed 
in his obligation, he should not be penalized. 

THE COURT: They had better get-to it between 
now and the 29th. 

MR. WILLSON: YOur Honor, in view of the request, 
I don't understand the importance of this particular 
case, which is one count of the Sherman Anti-Trust 
Act, and several counts of the Hobbs Act, must commence 
on March 29th. If Mr. Rastelli does wish a change of 
counsel, and we have, as I stated, not adequately 
prepared for, if ne wishes new counsel to come and -~ 


Tdi COURT: I understand the importance of the 


- 


8 
34A 
MR. WiLLSON: I am askiny most respectfully -- 
Judge, I don't know why it is so important that it mus 


commence On March 29th to Mr. Rastelli's prejudice. 


THE COURT: It is not to Mr. Rastelli's pre- 


judice. This not a new case. This bears a 75 CR 160. 


This has been on the calendar for one solid year. 
Under the new rules enacted by Congress it should 
have been tried six months ago. 

MR. WILLSOiU: In that regard, Judge, I would 
like tu make it clear why Mr. Rastelli is currently 
incarcerated. and is not on the bail that has been set 
and posted in this court. He's in jail on the testimo 
of one man, a former bail bondsman, admitted forger 

£ the County Court judge's signature. ‘hat man's 
case is over four years old. In fact, it was on this 
morning in Riverhead. That man's trial is the reason 
for Mr. Rastelli's incarceration now, and wnile we 
can't get his own doctor to perform his operation. 
That man's indictment is over four years old. There 
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have been over !) adjournments. It has been adjourned 
is morning. Itappeared nowhere on the calendar 


except that the administrative judge's clerk told me 


that the folder was in the back and would be sent out 


COURT: This is not Suffolk County. 


MP. WILLSON: I am aware, Judge. I am trying 
give the background for the problem we are facing 
here, and ny this man can't get the surgery he needs, 

and why I feel somehow that there is some magic to 

the name that everybody that everybody wants to go 

after lr. Rastelli. Maybe I'm a bit paranoid, but I 

know this particular man, and his testimony was 

allowed to convict him, and is the samen that he is 

in prison. He is represented by a prestigious law firm 
in Suffolk County. He was under a perjury and forgery 
indictment. No motions were ever made, and yet, this 
witness at the trial swore up and down, he said he 

made no deal for his testimony either with Mr. Nadjari }- 

THE COURT: What have I to do with that? 

ii. WILLSON: This man is in jail on a writ 
brought this Court on the Washington case basis. 
Judgement came down to the Second Circuit. 

THE COURT: We're 10t here to consider tnat. 

MR. WILLSON: I think we ultimately will be when 


we see why he has not been able to get his surgery, 


ané were it not for this parricular thing, I think they 


are looking for a big name, scalp, to put on their belt 
in Suffolk County, and perhans this is the situation 
here. 


THE COURT: This is not the situation here. This 
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case is one ofthe oldest criminal cases I have got. 
It's not the oldest criminal case I have. It is going 


to be tried on March 29th. 


MR. WILLSON: This is t*e feeling I get. 


THE COURT: Do you want to look at my calendar? 
Look at the rest of my calendar. Walk into my chamber 
ask the law clerk to look at my calendar. If this 
isn't one of the oldest cases I have, I will reconsider. 

m sure it is. 

MR. WILLSON: I would request -- 

THE COURT: You are not singled out. 

MR. WILLSON: I would respectfully request, 
absent an extreme prejudice to the Government, that 
your Honor reconsider and allow new counsel, 

THE COURT: I understand the Government has bee 
preparing for this case for some period of time. I an 
informe’ that, and I ‘may be incorrectly informed, that 
the Government has kept Mr. Weintraub on the payroll 

the purposes of trying this case. Otherwise, 

Weintraub has left the cffice. He is assigned to 
tais case. This Court has to try this case. We 
not going to make exceptions for the reasons I 
indicated to you. 


If your Honor please, we would need 
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THE COURT: You can work as co-counsel if you 


wish. You may not impose upon the Court in this 
fashion. 
MR. ROSEN: Perhaps the Court has overlooked 
the fact that Mr. Rastelli's situation -- 
’ 


THE COURT: The Government will take six weeks 
to trv. If you can't get your thoughts together in 
six weeks to present any defense, I really don't feel 
too sorry for you. 

Is that right. Mr. Weintraub, it would take 
six weeks to try? 

MR. WEINTRAUB: That's correct, your Honor. 

MR. ROSEN: Your i ‘nor didn't let me finish. 
Mr. Rastelli has been incarecer. ed, as I understand it 
on a State case. I physically saw, win I wish your 
Honor would perhaps have the scomach to see what I 
saw is in this man’s stomach. This man has been in 
jail. Perhaps that's why his lawyers cannot prepare 
its case, and this is not some kind of late-minute 
merry-yo-round to delay a trial. This is well Seinen 
and based on the circumstances, with no intentio: 
of a delay, per se. This man has a growth coming out 
of his stomach that is unreai. I don't blame him if 
he can't communicate too good. He is unintelliguble. 


I have a doctor's report that states it is coming cut 
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of the man stomach. There are substances here, most 
respectfully, that wuld warrant my application. 
OURT: No summations at this time. 
RONSTEIN: Mr. Rosen is addressing himself 
to a probable reason for judgement based upon medical 
history. I believe we ought to reserve for the moment. 
I assumed we were still addressing ourselves to the 
change of counsel before we get irto the medical. 
I would like to be heard on that. 
MR. WILLSON: I would request thit your Honor 
reconsider. 
THE COURT: I am not going to make any changes. 


Every other case in this court at the moment has been 


inconvenienced as far as I understand by this case. 


It is going ahead. I have relayed to all of the judges 
that this was a date requested by the defendants, and 
it was a date firmly fixed several months ago, and I 
have moved my calendar around, and moved all sorts of 
other litigants around. If you don't believe that is 
so, you can ask any of the other people that have 
appeared in the last few weeks. All have been told 
that the time for March 29th has been reserved for 

this case because of this gentleman. This is the date 
you picked. I am not going to set the world asice for 


Or anvbodav else. . That ends that. 
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half a day there. 
MR. EVSEROFF: judge, I must say, I ‘ve never 


tried two cases at the same time, but I am always 


willing to learn. But listen, you can only try one 
at a time, and that is what I have a partner for. 
Might I know what date this is scheduled for? 

THE COURT: Monday. 

MR. WEINTRAUB: That is correct. The other 
problem is a representation of Mr. Philip Rastelli. 

THE COURT: I thought I made my position about 
the appearance. 

MR. WEINTRAUB: You did, Your Honor. The 
government has considered the situation as to Philip 
Rastelli. Yet, quite frankly, we are somewhat con- 
cerned about the situation. We have concluded that 
we had consented to the severance of Louis Rastelli. 
That should shorten this trial, Your Honor, by about 
a third. Instead of the anticipated six weeks in 
direct, I think it is fair to say the direct will be 
concluded in four weeks. Because of that, ard because 
even the appearance that Mr. Rastelli may not have 
adequate representation, based on his current ecmnmek? 
admission to your Honor that he has not prepared the 
government would consent to a one week adjournment. 


THE COURT: The government has no say in this 
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The court is not going to grant any adjournmen 

Rastelli has had in my book one of the best 
law firms in Suffolk County. Mr. Sutter is a well- 
known, and as I understand it, a very competent 
attorney. I don’t for one minute for one minute believe 
that Mr. Sutter is not capable of trying this case. 
Mr. Philip Rastelli, at this point of the game, wishes 
to substitute counsel, and he does so. If counsel 
wishes to undertake a representation of this case 


after it's present posture for a year and a couple of 


months, they do so at this count. There is no danger 


that I see in this. There was a date set by the 


parties and their counsel. The trial was set, and 
everybody said they would be ready. And I have moved 
everything around in this court, and in several other 
courts, to have this space available starting March 
29th for this trial and I am not going to change. The | 
judges in this court have a very busy schedule. In 
this case it is not fair. Just because Mr. Rastelli 
at this point wants to change his mind and get another 
counsel. I make my position abundantly clear. You 
can mandamus me to the Court of Appraals, and if they 
say under these circumstances that I must grant a 


week's adjournment, tnen it is on their bounds to 


foul up my calendar, and every other calendar in this 
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court for the rest of the Spring, and if they want to 
~ terfere with the District Court's calendar, God 
bless them. 

MR. COHN: May it please the court. My name is 


Roy Cohn of the firm of Saxe, Bacon and Bolan. Mr. 


Rosen Was Out here the other day. As your Honor has 


been told, this matter came to us very recently through 
a friend and client of our firm. I talked to Mr. 
Rastelli for the first time yesterday. Mr. Rosen has 
talked to him on a couple of occasions. If there was 
the usual case for counsel juggling or something that 
would institute an interference with the court calendar 
I can fully understand Your Honor's position, but based 
upon what we know, these weaknesses, lawyers have and 
clients have in this last minute juggling, once in 

a while there does come an honest situation. 

THE COURT: I am not procuring anyone's honesty 
at this stage. In such a case where a case has been 
pending for over a year, just at this point he has to 
take the consequences. 

IR. COHN: That is what I am addressing myself 
to. We are not talking about one year. We are talking 
about one week. Mr. Weinberger has told your Honor 
this morning that by a severance that has been granted, 


a third of the trial is being cut off. So the termination 
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date for Your Honor's conclusion will be mat. In 
fact, it will be better than your Honor had allowed 


for, so there is absolutely no adverse effect on the 


calendar of this court or the administration of 
justice. 

THE COURT: That is why you have no idea what 
you are talking about. 

MR. COHN: I really don't? 

THE COURT: Making a statement like that. 

MR. COHN:: I am sure it is my inexverience and- 

THE COURT: It certainly is. Itportrays a 
definite inexperience. You will understand _ you 
are so ignorant. I want to treat you with the utmost 
courtesy. In this kind of a case, at this juncture, 
I am not being mean and harsh and arbitrary and un- 
reasonable. I am charged with the responsibility of 
trying I don't know how many cases in this District, 
and also with a backlog of civil caees, going back to 
1969. Plaintiffs yelling at me that they want some 
relief, and I can't just return my calendar that day. 

MR. COHN: Your Honor, a third of the case 
before you has now been eliminated, so that your 
completion Gate will be way ahead of the time. 

THE COURT: If your client plead guilty tomorrow 


it wouldn't atleviate my situation, excapt by a drop . 


43A ' g 


in the bucket. You don't understand what I am saying. 
We are two judges short in this court. We have been 
waiting for a year and a half for a replacement for 
Judge Travia who resigned in November a year and a 
Cengress for 5 years has promised us an 

additional judge. That bill is still bottled up until 
el<o* ons in the fall of 1976. Judge Neere just 
col.apsed from exhaustion because he couldn't keep 
the pace any more, and he is in St. Cumberland Hospital|, 
and you are in here saying to me that you want to 
bottle up my calendar. The answer is no, and I direct 
you to order this record and to take it to the Court 
of Appeals if they mandamus me. 

MR. COHN: Your Honor, should your Honor enter 
a formal order to this as a prelude to the mandamus, 


a judgement on a one-week co..tinuance consented to 


by the government. But, if your Honor brings this as 


being a crumbling of justice -- 

THE COURT: Go ahead. 

MR. COHN : (continuing) Should we submit a 
formal order. 

THE COURT: Go ahead. 

MR. WEINTRAUD: My office has discussed this 
with Mr. Trager and it is under consideration whether 


any summary action should be. recomended against 
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Mr. Sutter's office based on the representations made 
in this court. 
THE COURT: Whether I should take any summary 
action? 


MR. WEINTRAUB: Whether you should consider his 


office, perhaps an order to show cause for contempt or 


its disciplinary action based on Mr. Sutter's repre- 
sentation here. That is just under consideration, 
your Honor. 

MR. COHN: Fortunetely, your Honor, we have the 
situation where I am sure Mr. Sutter must have some 
excuse or reason. I hope it is a good one why the 
prior counsel stands vn and says "We haven't just pre- 
pared this case." Anza guess the fairness calls for 
that a defendant is not pilloried anytime, and whether 
there is an adi..ssion as to whether the fault lies. 

We would all solve this by a one week adjournment in 
which a new counsel could come in without being delayed. 


If this rents a seam in vour Honor's plans, I am afraid 


we have all tried sc hard to do something that is going 


to solve the problem. 
THE COURT: I said all I am going to say. 
MR. COHN: Thank you, Your Honor. 


MR. WEINTRAUB: Thank you. 


x reek 
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| Excerpts from Pre-Trial Conference of March 29, 1976 
THE CLERK: United States v. Philip Rastelli, 


Loujs FPastelli, Anthony De Stefano and Car) Gary 
Petrole. 

MR. WEINTRAUB: Good morning, your Honor. 

MR. LANG: My name is John ~a: “wom the firm of 
Saxe, Bacon and Bolen. I amno 3s: . shis point 
whether we represent anyone. 


THE COURT: I am not so sure that you do. It 


didn't occur to your firm that you pointed out to the | 


Court of Appeals that you didn't represent Mr. Rastelli 
when you took the mandamus pleading. 

MR. LANG: I understand tnere has been no 
forma’ institution. If that is the requirement, of 
course it hasa't been done, but yesterday, for example, 
I went down to see Mr. Rastelli at the Federal House of 
Detention, and again I con't know whether we have 
representation or what. I know iir. Wilson was here 
from the firm of Sutter, Moffatt, Yanrelli and Zevin 
representing lr. Rastelli. 

THE COURT: As far as I know, he still is. 

MR. LANG: I am not arguing with you on tnat. 

THE COURT: I have nothing in my files to show 
there was a substitution. 


“IR. LANG: You see -- 


THE COURT: What az -y here for? How can you 


cone in and talk for a formal substitution substituting 
yourself as counsel? I don't understand this type of 
practice. Maybe 4t has changed without my knowing it. 
It has always been my understand’ng that a person had 
to be formally retained and had to file a notice of 
appearance if you are going to appear for nim and valk 
in court. It hasn't occurred to you that you bryught 
mandamus with respect to this case to the Court of 
Appeals, file papers in here made applications, and so 
forth, and you are still yiot substituted. 

MR. LANG: You know, Judge, we are in this kind 
of a hiatus where there is a question of the attorney 


of record who is supposed to be here. Mr. Wiison is 


MR. WILSON: Mr. Sutter is actually engaged. 

THE COURT: I talked to Judge.Semanka to find 
out whether Mr. Sutter was engaged, and I discussed 
with him a certificate of engagement in this court. 
When I got Mr. Sutter's affidavit on Friday, I was 
amazed that such an affidavit should be filed, and 
there was no reference in that affidavit that he had 
made application to the Court in that case that he was 
actually going to be enzaged on another trial here, 

dzse Semanka confirmed the factthat no sueh 


cation had been made whim and he was totally 
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unaware of it. He said that had he known it, he would 


have honored the engagement here. Under the circum- 
stances, I don't see that I can honor fir. Sutter's 
application. 

MR. WILSON: I think verybody had known that the 
trial would go -- 

THE COURT: Mr. Wilson, it makes no 
wnatsoever. If Mr. Sutter is not going to fulfill his 
professional responsibility to the various courts in 
which he appears, I am certainly not going to honor his 
engagement. 

MR. WILSON: Perhaps that is the problem. 

THE COURT: If ie took too much, then he has to 
suffer the consequences. 

MR. WILSON: Judge, I don't think th. 180-day 
ruling was designed to -- 

THE COURT: In fairness, you are going te have 
to try the case. 

R. WILSO}: His defendant currently faces a 

maximum exposure cf a lifetime impriscnment. 

THE COURT: I say I think you are going to have 
to try the case. 

MR. WILSON: The defendant does not ‘ant me to. 

MR. PHILIP RASTELLI: I don't retain Mr. Nilson.; 


THe COURT: You retain 2 firm. 


| 
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. WILSON: No, sir, your Honor. That is not 
Mr. Rastelli's agreem 

THE COURT: The only alternative you leave me, 
Mr. Wilson, is to fine Mr. sutter. 

MR. WILSON: That is the alternative. 

THE COURT: You speak for Mr. Sutter, as well. 
If you want me to fine Mr. Sutter as a result of his 
contact, I will. The other alternative is for you to 
go to trial. 

MR. WILSON: Judge -- 

THE COURT: Yov are ready. 

MR. WILSON: Incidentally, Judge, I have the 
latest doctor's report on Mr. Rastelli pursuant to nis 
examination on the 19th, which I have provided copies t 
the U.S. Attorney, and to Mr. Lang's firm in regard to 
the physical condition. Judge, whilc we are on it, it 
is interesting to notethnat I sought a writ of habeas 
corpus similar to the relief that I sought here in the 
Supreme Court in New York County, They refused to sign 


the «rit because they said the federal courts had 


jurisdiction. And so that currently is in total limbo, 


but that is the status of that particular matter. I 
don't see how I can fairly try this case for 
Mr, Rastelli when he desires me not to try this case. 


Sutter as counsel, who was 
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inderstcod would be his counsél upon trial. 

THE COURT: Well, Mr. Wilson, if you are going 
to taxe that position and Mr. Sutter is not here, and 
you are going to refuse to try the case, the alternativ 
would be a fine of $1,000 a day on Mr. Sutter until he 
appears. 

MR. WILSON: Is that without a hearing, Judge? 

THE COURT: I don't see I have any alternative. 
If Mr. Sutter wants to come in and be heard, f 
-S not here. 

MR. WILSON: Judge, I wouid like an opportunity, 
could you call Judge Semanka to see if he would release 
him for a period of time? 

THE COURT: I did. He said he would not. 

MR. WILSON: Judge Semanka would not release him 
to come in here? 

THE COURT: He said he would release him for a 
two- or three-day trial. : 

MR. WILSON: Just, your Honor, for discussing th 
fine of $1,000 a day, regarding this particular matter. 

THE COURT: I didn't discuss the potential fine. 
1 said I would have to discuss. 


MR. WILSON: I would like an opportunity, then, 


Judge, to inake2 contact with Mr. Sutter, if I could, and: 


tion in order that he may cet 
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permission of Judge Semanka and address the Court on ad 
COURT: You may. 
WILSON: -* mk you. 

TIT COURT: » ahead and make a telephone call, 
and we will cali it again in a few momenis. 

MR. NEWMAN: My client 1s not here yet,Judge. 

THE COURT: I thought you just hed the 
corporation to deal with. I thought you were going to 
sever the case. 

MR. BORNSTEIN: I heard from the hospital about 
ten after nine, and they said that Mr. Louis Rastelli 
was on the way. I “orn't know where he is at this point, 
but certainly he is no‘ in the hospital. 

MR. LA..d: Your Honor, may I be excused? I just 
got 2 call from my office. It is urgent. 

MR. NEWMAN: lay we leave the presence of the 

Juage? 

THE COURT: Yes. 

(Time noted: 10:30. cess taken.) 

MR. WILSON: I just spoke to Mr. Papa of our 
office, Judge. He is the businessman who will be 
writing the $1,090 checks, and he is going over to 
Tudse Semanka's part and see if ne can get Mr. Sutter 


to contact your Honor's chamoers. 


, 
' 


THE COURT: I don’t think it 1s goinz to do nim: 


1 
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so contact my chambers. If he wants to come in 
j 
“R. WILSON: Yes, sir. With regard to speaking | 
to your Honor about getting in here to talk to you 
apout tnis. 
THE COURT: I am here. He can come in at any time. 
As far as I can see, I assume you are just going to 
refuse to go ahead. I want to check on the notice of 
appearance on your firm's stationery. If your firm 
appeared you may have a problem. 
Apparently, John Joseph Sutter appears. 
MR. WILSON: I believe the certificate of 
engagement was issued in th> name of John Joseph Sutter 
THE COURT: Rh. cardtess of it, it ‘ooks like he 
has got another probl:m. I think, so that the record 
is clear, I would like to recite the facts with 
respect to the record in this case which are quite 
different from the record that was presented to the 


Court of Appeals in the mandamus proceeding. Sc that 


the record will be clear as to why the Court is taking 


the actions it proposes to take. The docket sheet 
shows that on March 5th a seal of indictment was filed 
and ordered sealed in this case on March 5 of 1975, ane 
on Merch 6th, the defendant was produced on a bench 


warrant, all except for one of 
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and the indictment was unsealed, and on 


h Lith there was another arraignment. liu this case 
the Government filed its notice of readiness cn 
March 13th, and on March 21st I called the case for 
trial and said that it would go forward in the trlal on 
April 4th of 1975. 
On April 2nd I got a telegram from Mr. Sutter's 
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office asking for an adjournment and saying that 
Mr. Rastelli had just been admitted to the hospital. 
Tnat was the first application for a last-minute 
application that was for an adjournment. That is a 
full year ago. 

OQ. April 18th, it was recalled again for a 
status report. 

On May 9th it was recalled again, and 
Mr. De Stefano was arraigned. -0n May 23rd there wasa 
hearing held. The case was set down for September 5th 
for a trial. On that date there was a further request 
by the defendant for an adjournnent to November 7th 
witn the understanding that we would go to trial the 
followins week on November 10th. At that time a 
further request for an adjournment was made by the 
defendants for a trial date, and at that date they 


wanted the trial was right after the lst of the year. 


I told them I would nold my calendar open. On 
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December 29¢h, another last-minute motion was m by : 
Philip Rastelli, to adjourn, asking for 
a hearing to determine the physical capacity of 
Mr. Philip Rastelli to stand trial. 

Cn January 2nd, an adjournment was requested so 
that edditional medicals could be obtained with respect 
to that hearing, and I signed an order having the U.S. 
Marshals deliver Philip lFastelli for the purpose of the 
physical examination, and on that date, if my memory 
serves me correctly, I asked the defendant on what 
date they would be ready for trial. All of the 
defendants picked March 29th. 

The Government objected strenuously to that long 
an adjournment. I gave the defendants an adjournnent 
this morning with the understanding that everybody ee 
be ready; the medical examinations would be over at 
that time. Each of the counsel asked me for a 


certificate of readiness. 


My recollection is that I gave them that. I 


told them to make it known to any court where they a 


inveived that they would be involved here at this cour 
and they all assured me that they would be here and 
ready onMarch 29th. Just shortly before that, my 
chambers began to set rumors of further applications 


for adjournment, so I asxed counsel to appear on 


12 
and that was the first I understood 


| 
| 
would be substituted, and that was the en 


hat another counsel wished to come in, and that 


adjournment. 


wes the first time I heard of a furtherrequest for 


Now, gentlemen, it was not in any sort of being 
arbitrary or unreasonable. I recite that history 
because I think it's completely at variance to what has 
been presented to the Court of Appeals in the Second 
Circuit. But those are the facts of this case, and 
that is the history of this case, and that is the reaso 


why this Court wants to go to trial today. 


(continued next page) 
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MR. WEINTRAUB: Might I supplement that? On 


Janu2zry 2nd the Government nade a motion for adjournmens 
because 2 key Government witness had undergone surgery. 

THE COURT: On what day? 

MR. WEINTRAU3: January 2..d, and we represented 
to the Court that based on the recovery period, the 
doctors had estimated that the earliest days the 
Government would be prepared to go forward with that 
would be March list, ous then there were conversations 
in front of your Honor, and a date agreeable to all was 
weached at March 29th. 

THE COURT: I just got word that the Court of 
Appeals denied the writ, but requested that it be 
considered under the denial of the request for a 
continuance, and they conceded that they have no power 
under Stans v. Gagliardi, to grant the writ. 

Gentlemen, for the reasons I have just stated, 
if this thing had been properly presented to the Court 
of Appeals, I would think some basis would be merited, 
but I don't see any basis for the request. I don't 
think th t any of these were presented to the Court of 
Appeals. I think the record I just recited here, instead 
of beins the facts supporting this Petitioner as 
follows, you say to the Court of Avpeals, "The 


Petitioner was indicted on or about March §, 1975. 


56A 
14 


Pursuant to the seven-count indictment, the Petitioner 
potential incarceration for the rest of his 
atural life. The Petitioner has retained the law firna 
of Sutter, Moffatt, Yannelli and Zevin, P.C. to defend 

him in the aecsion. No pretrial motions were made on 
behalf of the petitioner, and a trial date of March 29, 
1976 was set." 

As if a year and a s''1le of months had gone by 
with nothing happening in tnis case, and I have just 
finished reciting what happened in this case, and if 
there ever was a misleading statement given to a court, 
and what I think was a wholly reprehensible statement. 
In the light of what transpired, there was. 

As far as I am concerned, the case is ready, an 
as far as I am concerned, Mr. Sutter is. If his firm 
is not prepared to try it, ne is nation to have to pay 
the conseauences. I can't force Mr. Wilson on trial, 
unfortunately, because he pointed out he did not file 
a firm notice of appearance. But all I can do is fine 
Mr. Sutter. So I will impose a contingent fine of 
$1,000 on Mr. Sutter for his failure to appear in 
accordance with the mandate of this Court. 

{I will give him an opportunity to address this 
Court and be neard on the subject, and I will call the 


case on a day-by -day basis with all other attorneys 


: 
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nzaged until Mr. Sutter is free. 


ACE: Wight I request I be permitted to 
contact the Court ana be notified chen would actually 
be needed here? I have a practice to look after. 

THE COURT: Mr. Peace, I agree. I am very 
sympathetic to you, but if I don't recuive you gent Lemer 
to appear as if you are on trial here, the next thing I 
know, one of you is going to be on trial in some other 
case. As far as I am concerned, yc. are on trial here, 
and I am not going to let this happen again in this 
ease. I should never have let Mr. Sutter even get out 
of here on January ond. I should have held him here 
from January 2nd to date. 

MR. PEACE: I would not start another trial. 

THE COURT: Hr. Sutter started another trial. 

MR. PEACE: I am not talking about Hr. Sutter. 

I am talking about myself right now, and I would just 
request that I be contacted and be told whether I have 
absolutely to be here, and if he tells me to come, I 


will come. It is @ long trip, and I am preparing now 


can do to help earn my living in ny own office. I 


for a long trial and there are so many things that I | 


have not shown this Court any disecourtesy in any event. 
THE COURT: I don't think you have, Mr. Peace. 


As lons as you are fuliv coznizant of the fact that 
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ly engaged, if you Jon't appear you know wha 
vity will be. 

“wR. PEACE: If you tell me to come, I will come. 

THE COURT: I don't know when Mr. Sutter is 
going to appear and say, "Yl am ready.” I have persuade 
Judge Zemanka to let me know by this afternoon. You 
might not know until tomorrow morning, and you might 
hold the whole works up. 

MR. PEACE: Judge, I wouldbe in constant contact 
eit, Mr. Sutter. I am not going to hold up this case, 
judge; there is no way I am going to do this with the 
Court's consideration of permitting me of not having to 
come in in the rorning. If you show me a courtesy, I 
am not going to. -uarn it with a discourtesy. I just 
wouldn't do such a thing. 

THE COURT: Well, you can play it the way you 
want, but I am saying to you, if he shows and they are 
all ready, and you are not bere, as far as I am | 
concerned you are all engaged here. 

MR. PEACE: I will be here. 

THE COURT: Does anybody want to be notified 
when Mr. Sutter appears here to make whatever 
application he wishes to make to the Court? 

MR. PEACE: Would the Court excuse us physically 


at this mouent? 


| 
t 
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go throush two trials. 


“MR, WEINTRAUB: I would like to raise one other 
thing, your Honor. We have been jug; “ng numerous 
witnesses right now. Some witnesses are from out of 
town and are here this morning, and it is going to be 


very difficult to keep them here on a day-to-day basis. 


If your Honor is agreeable, I would like to suggest thea 


the date Mr. Sutter appears, and again we select a jury 


and open and begin evidence. 

THE COURT: Mr. Weintraub, I don't know what I 
can do on this thing. Mr. Wilson reiuses to go ahead. 
Mr. Sutter has not appeared. Judge Zemanka, with whom 
I talked this morning, said he would make Mr. Sutter 
available for a two- or three-day trial, but he didn't 
think he could make him available for the lengthy triel 
that is given here. Given those facts, I don’t sce 
that I have anything I can do now, except wale ‘nd see. 

MR. WEINTRAUB: Perhaps i didn't make myself 
clear, youx Honor. 

THE COURT: It may be two and a half to three 
weeks from now. 

MR. WEINTRAUS: For that very reason, I would 

that the Court now indicate that when we do 
proceed, when fir. Sutter is here and ready enc we 


proceed to trial, that the first day be sev é 
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selection of jurors and opening statements so that we 


will have one day's breathing space to get out-of-town 


witnesses here to go on the stand the next morning. 

THE COURT: I think that would be agreeable to 
everybody. 

MR. NEWMAN: I have no problem with thet. 

MR. SONENSHINE: One day efter he appears? 

MR. LANG: That would be no problem. If I may, 
by the time we really get this going, we would come in Ebhe 
case, Judge, if we could get April 5th. 

THE COURT: You may have two and a half weeks to 
make up your mind, for all I know. 

. Mr. Sutter may run up $1,000 a day. That .s up 
to you and cutter. 

MR. WILSON: May I clarify one thing, Judge. 
Your Honor said Me. Wilson refused. In all likelihood 
I would refus2 because of my wife's condition. 

THE COURT: I can't force you on, Mr. Wilson. 

If I could I would. I would. 
MR. WILSON: And given my wife's c rrent 


condition, Judge, I would probably refuse, too. 


(continued nex: page} 
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LANG: Judge, is thar: any way we can 


nis out where w2 can start on Friday, s2lact 


tinony on Monday without 


Sutter and having us coms 


can't try cases on Friday. 
I have motions, calc lars. I have tham stackad up. 


I don't know to what axtent on Praday, but you hava 


They area zye2-opanars. 


MR. LANG: Jzll, suppos2 then, Judge, it was 
on Thursday and the opsning 


on Thursday and thar Over to Monday to tha 


COURT: You would cartainly cut lr. 
Suttar's fines dom to $3,000. 
NR. LANG: I am asking for an adjournmant 
to Thursday, Juecge. 
iTS COURT: Nox now. 
-IR. LANG: Ws would com: in and know 
would he -- 
Wt2 COURT: You can ev’: tir. Sutter's fins 
Sale anything 


medical? 


BEST COPY AVAILABLE 


NEWMAT: March 16th. 
arraignnant. 
All x Qs nsenting, this Court will 
grant the motion i tims with respect 
to Mr. Louis Rast2lli. 
HR. NEWMAY + telli, you heard what I 


and is this your understanding too haszd on 


ana bag2d on the dis- 


MEV: Yeas. 
COURT: Ths notion arant:d and 
eaversd as to hin, 


WiliUGRAUB: Thank you, your Honor. 


WR. NMWGIAI: Nay ha ba rxturned to ch: Vater 


with Nr. Sutter whe is doing to 
to contact vour Honor's chambsrs, and 
your Honor to intercad: 
Sumunka. 
COURT: What? 
WILSON: To interced2 with Judge Samanka- 


To request hin at lsast to allowhin to com> down 


rding contannt situation, and/or 


substitution of counssl or even possibly, should it 


com2 about, that fir. Sutter is to ramain in the 
cass for whatsver reason, to allowhin 


hiatus in the trial thoy havn in 


HR. WiLSOT: Lt is a non-jury cas. 
Tir COUPT: IT understand that. I talkad 
judas this 
lr. Suttiur mad> 
that hie had an 
MORISSET I: 


“tarind, I voul< 


LANG: L would like to know about that, 


THD COURT: I don't know. I don't raally 
want *o xr: cogniz2 yvour app2zaranca until youhavs 
filed a notice of appzarance. I don't want to bs 
charged with anything dealing with your offic? until 


70u hav=2 prop2rly app2zared in this cass. 
¥ r Y : 


indicatad to you at th? start of this proceading, 


I think it was imnroper for you te do what you did. 
To go to the Court of Appeals not as attorneys in 
this cas2 and make an application. Counsel, you ars 

ressing your luck pretty far. I don't feal that I 
can do anything with respect to you, hecause frankly 
I don't recogniz2 your 2xistenc: her2 in this casa. 

If I had 
you had pulled somthing like this on me 

I think you knov what I would hava donz with you 
bassd@ on what I said. I don't knowhow to mak: it 
claarsr to you. I don't think it is ;roeper for an 


) 


aztornsy who net retained to make an application 


> 


you made and not t211 the Court. of 


von At 33¢ an At corn ly 


that Mr. Sutter 
you. would think at 
a large 
I don't know how als to make= it clzar to you. 
%. GAWMAN: Would the Court parmit Mr. Louis 


i 


R 
Rastelli's family to visit with him for a minutz 
or %170? 

THE COUR? s 
marshals, yrs. 

UR. MUNMAT: Is it all right? 

THE MARSHAL: Yas. 


Yin COURT: Wall, LT have nothing further unti 


tomorro:r norning at 9:30 unlsss tir. Sutter can parsudts 


Jucgs Senanka to lst him coms evar her2. I don't 


~ 


know whather to procesd with Mr. Yoodfizld's cass 


or not. 


7 


Thank you, your Honor. 
Thank you, your Honor. 


Spank vou, vour loner. 
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I am sure we have concurrent jurisdiction between 
the parts of this court. 

THE COURT: Well, I am not going to tell you 
how to practice law. Certainly if you were confronted 
with the trial of this case and you had an engagement 
before Judge Judd I would apprise him of it forthwith, 
I would not wait until the boom was lowered. 

MR. SUTTER: As you have done. 

THE COURT: As hes happened here. 

MR. SUTTER: Judge, I can assure you after 
yesterday I am going to write letters all the time. 

THE COURT: 2ll, maybe something has been 
learned. 

Let me go back to counsel. Is there anything 
further you wish to put on the record here? 

MR. MOFFATT: Nothing further other than 
respectfully request that the Court give consider- 
ation to adjourning the matter until Thursday so new 
counsel can be ianinen and the trial in Nassau 
can continue and the matter before this Court can 
continue. 

THE COURT: Is a representative from the new 
firm here? 


MR. SUTTER: Yes, your Fonor. 


MAR. LANG: I am here, your Wonor. 
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THE COURT: When you left yesterday, as I 
recall, there was a statement that your firm felt it 
would be prepared to appear on Thursday and select 
the jury. 

MR. LANG: I said yesterday that we could come 
in to the case on Thursday, yes. 

THE COURT: This is what you felt was adequate 


time with your preparation? 


MR. LANG: I do not want to go that far, I did 


not say that. I said we would come into the case on 
Thursday and select the jury and go ahead on Monday. 

THE COURT: Is it inconsistent with your request 
that you made of the Court of Appeals? The Court has 
requested me to accord you such time as you need up 
to April 5th to prepare your case. As I indicated a 
moment ago, if you were listening, I never made the 
statement that was attributed to me,and I do not know 
byvhom, in the New York Law Journal this morning, 
that I ws going to defy that request. I have no 
such intention and the reason I ask you the question 
consistent with your application to the Court of 
Appeals, are you going to he prepared on Thursdz2y 
morning? 

“IR. LANG: Yes, to select the jury and opening 


statanents, your Honor, yes. 
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THE COURT: So th =< would be adequate time for 


MR. LANG: Judge, the answer is yes for us to 
come in Thursday and to start the case. 

THE COURT: Well, I want to make sure that 
there is no question about it, that there is going to 
be no claim you have been short-changed on time. 

MR. LANG: If I could get a month I woul? be 
delighted. 

THE COURT: You did not even apply to the Court 
for a month, you applied for April 5. My question is, 
consistent with your application to the Court of 
Appeals, is Thursday sufficient time? 

MR. LANG: Again, Judge, as I understand it 
from what was said here the other day, if we open or 
we select a jury on Thursday and opened and it would 
go over until Monday -- 

THE COURT: That is right, I will not be sittin 
on Friday. 

MR. LANG: So there is no problem about us coming 
in on Thursday and selecting a jury and opening and 
continuing with the trial on Monday. 

THE COURT: Indeed, on this Friday I said we 


had motions and hearings, but I have a judicial confer 


ence on Friday that I should attend and I propose to 
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atten: That is the reason for my unavailability this 


Friday. 

All right, with that being the fact on that 
aspect of the case, I would still go ahead. 

MR. WEINTRAUB: Do I take that statement by 
Mr. Lang, his firm is stating that they will, they 
feel they have had adequate time to prepare this case 
to proceed Thursday with the selection of a jury and 
Monday with evidence? 

THE COURT: That is my understanding of 
he says. 

MR. WEINTRAUB: I just want to be sure. 

MR. LANG: What you are doing, if I may say 
so, your Honor, respectfully, is that everyone seems 
to be saying we have got adequate time. I will tell 
you what adequate time would be -- it would be a 
month in a type of case like this. We asked for a 
week and we said we would come in with the week. 

We will go ahead with the trial as your Honor has 
suggested, and further than that, I am not complain- 
ing about it. I am saying we are going to do it 
but you keep asking me if it is adequate. You know. 
that is a relative word, Judge, and frankly I have 
not been in the case except for 2 couple of days 


and there is quite a bit of repar.*+ion that has 
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to be done. But we will come in on Thursday and select 
a jury and then go ahead with the trial on Monday. 

I do not see where at this point I can really say any- 
thing more than that. 

THE COURT: I think what Mr. Weintraub wants 
to make sure of is that you are not taking this posi- 
tion pecause this Court is in any way or the Government 
is in any way forcing you to do so. 

I am not defying the request of the Court of 
Appeals and it was never my intention to do so. Any- 
body who was here yesterday would have recognized that 
fact. If you feel from your firm's standpoint, asI 
told you right from the start, you do not want to 
come in here until April 5th and commence, that is 
your decision to make. 

Mr. Sutter 1s counsel of record and he has to 
take whatever conseauences that follow from your 
decision. 

MR. LANG: Judge, respectfully again, I say I 
think I have made the decision for the firm that we 
will come in on Thursday and do what we have to do. 
Why press me on that? I do not quite understand that 
from anyone. 

MR. WEINTR:UB: Excuse me, your Honor, for 


interrunting. When Mr. Cohen apneared before this 
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\¢ indicated that with a week's adjournment his 
firm would be adequately prepared to start the trial. 
What we are asking is, does t make a difference to 
the firm that we are going to start and select a jury 
on Thursday instead of Monday, which would give him 
a week as they requested? If that makes that much of 
a difference, I would like to know about it now and 
not find out on Monday. 

MR. LANG: It makes no difference. If that is 
the question, the answer is it makes no difference. 

MR. SONENSHINE: Your Honor, may I make a 


request? It is probably the worst moment in the world 


to make this request but it is probably the only time 


I will have to do it. I have a matter in the Southern 
District of Florida, which should take me down there 
Thu.sday. It is a matter of one day, that is all I 
am asking for. 

THE COURT: No. 

MP. SONENSHINE: Could we start on Monday? 

THE COURT: I am shaking my head negatively 
and I mean it. 

MR. PEACE: May I be heard, briefly? Micht 
we have a conditional adjournment for Monday if we 


have a Transit strike Thursdav? In that case we will 


qet kille’t in every way. It took me two hours to 
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In the light of thea Court of Appeals' request 
and in the interests of the defendant, Philip Rastelli 
this Court must grant up to a one-week continuance. 
However, since Mr. Sutter's conduct herein has caused 
a complete disruption of this Court's calendar, has 
caused the unnecessary adjournment of other cases 
both before the undersigned and other judges, has 
inconvenienced the codefendants and their counsel, 
and has required the unnecessary conventions of a 
jury panel for this case, this Court felt and feels 
that it had and has no alternative but to impose, 
and continue,a fine for each day of delay of the trial 
in this case caused by such conduct. Accordingly, 
the Court imposes a fine of $500 a day for each day 
of such delay, namely, Monday, Tuesday and Wednesday 
of this week. 

So ordered. 

MR. SUTTER: Judge, may I have ten days to 
get a loan ar? pe. the fine? 

THE COURT: You certainly may. 

MR. SUTTER: Thank you, sir. Am I formally 
relieved of the case at this point? 

THE COURT: I do not believe you are. I 


predicated it all on Mr. Lang's statement which I 


assume will be carzied forward. I cannot relieve you 


73A 40 


until you ar2 actually substituted. If Mr. Lang's 
statements do not prove to Le true, Mr. Sutter, of 
course -- 

MR. SUTT°R: I am sure Mr. Lang would not 
misrepresent to the Court. 

MR. LANG: I will make a representation to 
the Court that Saxe, Bacon & Rolan, P.C., will 
substitute for Mr. Sutt. : and represent Mr. Philip 
Rastelli at the trial commencing on v¢hursday of this 
week. 

THE COURT: Very well. 

MR. SU. {: May I be excused to return to 
Nassau? 

MR. WEINTRAUB: There is one other matt: 
would like to put on the record before we adjourn 
this trial. 


THE COURT: Does Mr. Sutter have to stay? 


He has asked to be excused. 


MR. WEINTRAUB: Mo, sir. 

THE COURT: You are excused. 

MAR. WEINTRAUB: There is, your Honor, in the 
indictment in count five, alleging a substantive 
Hobbs Act charge. The indictment states, in or 
ebout the fall of 1971. We anticipate the proof 


will be in and about the fall of 1970,your Honor, 


this point, your Honor. 44 

THE COURT: At the appropriate time I suggest 
the defense counsel,at the appropriate time when the 
evidence, if any, is produced with respect to this 
particular event, I request you point out to me 
wherein you claim there is surprise and I will conside 
it. 

MR. SONENSHINEF: Of course I do not know what 
the evidence is they are referring to. 

THE COURT: Neither do I. 

MR. SONENSHINE:- I would object at this time, 
your Honor, to protect the record for my client and 
I will object to such sideiniteiiniaty 

THE COURT: I will allow the amendment subject 
to the objection at the time to determine whether it 
is well taken or not, in light of the fact you have 
been given this werning. 

Mr. Lang, is it your understanding that you 
personally are going to try this case or Mr. Rosen 


or somebody else? 


MR. LANG: Well, on Thursday Mr. Cohen will 


be trying this case that I know. After that it will 
be either myself or Mr. Rosen. He is now engaged 
and I do not know what his schedule will be. But 


Mr. Cohen will be here on Thursday for the sclection 
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Newman is going to be required to go ahead here at 


all and other miscellaneous things rather than waste 


time on Thursday morning. 

The Government has just handed me questions 
for the jurors. I assume none of you defense counsel 
have similarly prepared questions for the jury. 

MR. BORNSTEIN: The proposed voir dire to 
supplement your Honor's standard questioning -- 

MR. LANG: Judge, I would like to first have 
time to look at this; since we are just in this case, 
to submit any questions may I have tomorrow morning, 
your Honor? 

THE COURT: Yes, I will give you whatever time 
you feel is necessary. Just bear in mind if you 
hand them to me on Thursday morning or even on Wed- 
nesday late afternoon, since I have an engagement 
on Wednesday night and I will not be riding the 
railroad, it might be difficult for me to digest. 

MR, LANG: I will try to get it to you tomorrow 
morning, your Honor. 

MR. SONENSHINE: I have not prepared any formal 
questions and I do not even know I will have to. 

THE COURT: You do not have to. 

MR, SONENSHINE: What I meant is I do not know 


will have any. If I nave thay will be rather 
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